CHESHIRE EAST COUNCIL

Public Rights of Way Committee
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Report of: Rights of Way Manager
Subject/Title: Wildlife and Countryside Act 1981 — Part Ill, Section 53.

Application to Add a Byway Open to all Traffic, Red Lane,
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Report Summary

The report outlines the investigation of an application made by Councillor
F.M Flynn on behalf of Disley Parish Council, to add a Byway open to all
Traffic to the Definitive Map and Statement. This includes a discussion of the
consultations carried out in respect of the claim, the historical evidence,
withess evidence and the legal tests for a Definitive Map Modification Order to
be made. The report makes a recommendation based on that information, for
quasi-judicial decision by Members as to whether an Order should be made to
add a byway.

Recommendation

The application to modify the Definitive Map and Statement to record a byway
open to all traffic between points A-B-C and B-D as shown on plan number
WCA/010 be refused on the grounds that there is insufficient evidence to show
the existence of Public Byway open to all Traffic rights;

An Order be made under Section 53(3)(c)(i) of the Wildlife and Countryside
Act 1981 to modify the Definitive Map and Statement by adding a Public
Footpath along the route shown between points A-B-C on plan number
WCA/010.

An Order be made under Section 53(3)(c)(i) of the Wildlife and Countryside
Act 1981 to modify the Definitive Map and Statement by adding a Public
Footpath, along the route shown between points B-D on plan number
WCA/010.

Public notice of the making of the Order be given and, in the event of there
being no objections within the specified period, or any objections received
being withdrawn, the Orders be confirmed in exercise of the power conferred
on the Council by the said Acts.

In the event of objections to the Orders being received, Cheshire East
Borough Council be responsible for the conduct of any hearing or public
inquiry.
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Reasons for Recommendations

The evidence in support of this claim must show, on the balance of
probabilities that public byway open to all traffic rights subsist along the
claimed routes. It is considered that there is insufficient user and historical
evidence to support the existence of public byway rights along the route A-B-C
and B-D on plan no. WCA/010. It is considered that the requirements of
Section 53(3)(c)(i) have not been met in relation to byway open to all traffic
rights and it is recommended that the application be refused.

However it is considered that on the balance of probabilities, there is sufficient
evidence to support the requirements of Section 53(3)(c)(i) and it is
recommended that the Definitive Map and Statement should be modified to
show the route A-B-C and B-D as a Public Footpaths.

Wards Affected

Disley

Local Ward Members

Councillor Harold Davenport

Policy Implications

Not Applicable

Financial Implications

Not Applicable

Legal Implications

Under section 53 of the Wildlife & Countryside Act 1981 (WCA), the Council
has a duty, as surveying authority, to keep the Definitive Map and Statement
under continuous review. Section 53 (3) (c) allows for an authority to act on
the discovery of evidence that suggests that the Definitive Map needs to be
amended. The authority must investigate and determine that evidence and
decide on the outcome whether to make a Definitive Map Modification Order
or not.

The legal implications are contained within the report.

Risk Management

None



10.0 Background and Options
10.1 Introduction

10.1.1 This application was registered in November 2002 and made by Clir M Flynn
c/o Disley Parish Council to modify the Definitive Map and Statement by
adding a Byway open to all Traffic along the route A-B-C and B-D in the parish
of Disley. The route applied for is known as ‘Red Lane’ and a short section of
‘Green Lane’. Red Lane runs from the junction of Buxton Old Road (C413)
adjacent to the Ram’s Head public house (point A on plan no. WCA/010) in a
southerly then south westerly direction to point B (on plan no. WCA/010)
immediately to the west of the vicarage of St Mary’s church then continues
west south westerly to an entrance gate at the boundary of Lyme Park (point C
on WCA/010). The short section of Green Lane also claimed, runs from point
B (on plan no. WCA/010) in a generally south easterly direction to its junction
with public footpaths no.25 and no. 22 and the Lane to St Mary’s Church. The
application is based on historical evidence; five evidence of use forms and a
statutory declaration.

10.1.2 Red Lane forms an access route to a large number of properties and also to
St Mary’s Church. At the westerly end it enters Lyme Park via a metal gate
besides a lodge. Three public footpaths join Red Lane and two public
footpaths run from the end of the claimed section of Green Lane, one
continuing along Green Lane in a generally southerly direction (footpath
no.22).

10.1.3 The information supplied by the applicant suggests that there has been a
route from Lyme Hall to St Mary’s church and Disley village since at least the
16™ century. He states that Sir Piers Legh of Lyme Hall together with eleven
local landowners had the church built between1510 and 1524 .He suggests
that since then the route has been a main route for carriages and later motor
vehicles. The application refers to several historical documents including the
Tithe Map, County Maps, Ordnance survey maps, Railway Plans and the
Finance Act. Also submitted were four user evidence forms from residents of
Disley claiming use of the route on foot, one on horse and by vehicle as far as
the gates to Lyme Park for a period of 25, 26, 27 and 43 years. A further
evidence form was submitted in 2007 claiming 20 years use on foot and 10
years in a vehicle to access properties. Also submitted was a statutory
declaration from a resident of Disley for more than 80 years who recalls Red
Lane being used by motor vehicles before 1930 as far as the gate with Lyme
Park.

10.1.4 A local resident’'s meeting was held in June 2002 where concerns over the
state and maintenance of Red Lane were discussed with representatives from
Cheshire County Council’'s Highways Department. The Council had some
documentary evidence that the PROW section had researched which they felt
pointed to the possibility of the route being an ancient highway. If that was
accepted then it would follow that Red Lane should be added to the List of
Streets. However following advice from counsel on a separate but similar
matter it was felt that the status of the route should be tested through a



Definitive Map Modification Order as adding it to the list of streets would only
accept it as publicly maintainable without determining its status.

10.1.5 Following that meeting this application was made by Clir Flynn on behalf of
Disley Parish Council. ClIr Flynn is no longer involved with the application
having retired as a Councillor in 2007. The application is now being pursued
by Disley Parish Council. An objection was lodged with the Council when the
application was made, by a resident of Red Lane referring to the private
maintenance of the Lane to which he has contributed over many years.

10.1.6 An investigation into this claim was initially commenced in 2007. Consultations
were undertaken with adjacent property holders and all interested parties at
this time. At this time those who commented referred to their own private
maintenance of the lane and the costs of repair at various times. There was
also concern about visitors to Lyme Park, parking their cars along the lane
and causing obstruction issues. This use with vehicles has increased over
recent years. There appears to have been use by horseriders and there is a
permit system in Lyme Park for riders. A number of residents and other
interested parties objected to the proposal on the basis that the route for
vehicles would be a dead end and serve no purpose except to increase
parking problems. The case officer undertaking this investigation left Cheshire
County Council in September 2007 and the file has remained largely dormant
until now. Concerns about vehicles parking in the lane have arisen since that
time as has the question of status.

10.2 Description of the Claimed B.O.A.T.

10.2.1 The claimed route commences at its junction with the OIld Buxton Road
(C413) (point A on plan no. WCA/010) adjacent to the Ram’s Head Inn and
runs in a southerly direction to a point where a Lych Gate on the southerly
side of the route provides a pedestrian access to St Mary’s Church; then it
runs in a south westerly direction up a long slope between boundaries, then
turning southerly to the west of the old vicarage and to its junction with the
claimed length of Green Lane (points B-D on plan no. WCA/010); here the
route turns south westerly again along level ground with a roughly metalled
surface where a number of residential properties are located, this section of
the route is quite wide and has grass verges either side it then runs gently
downhill for a short section then levels again with fields either side to a cluster
of further adjacent properties at the far end of the lane and its junction with the
Lodge Gate forming one of the entrances to Lyme Park. The main gate is
locked and there is a pedestrian gate to the side is usually open. The route
has a sealed surface throughout which is in good repair for the first section up
to the Green Lane junction and thereafter slightly less good. The first part
was re-surfaced by United Utilities in 2011 following works at Bollinhurst
Reservoir that required heavy and unusual vehicular traffic.

10.3 The Main Issues

10.3.1 Section 53(2)(b) of the Wildlife and Countryside Act 1981 requires that the
Cheshire East Borough Council shall keep the Definitive Map and Statement



under continuous review and make such modifications to the Map and
Statement as appear requisite in consequence of the occurrence of certain
events.

10.3.2The event relevant to this application is section 53(3)(c)(i), this requires
modification of the map by the addition of a right of way. The relevant section
is quoted below:

(c) the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:-

(i) that a right of way which is not shown in the map and statement subsists or
is reasonably alleged to subsist over land in the area to which the map relates

10.3.3 Under the Natural Environment and Rural Communities Act (NERC) 2006,
restrictions have been placed on the recording of public rights of way for
mechanically propelled vehicles (MPV) on the Definitive Map and Statement.

Section 67 of the NERC Act subsections (2) to (8) provides exceptions to the
extinguishment of certain unrecorded rights of way for mechanically propelled
vehicles. One exception is if, before the ‘relevant date’ (20" January 2005), an
application had been made for a Definitive Map Modification Order to show a
Byway Open to All Traffic. This application was made before the relevant date
and consequently this exception could apply.

Further, if MPV rights are found to exist and to have been saved, in order to
be recorded on the definitive map as a BOAT it is essential to establish also
that the route has the character of a way mostly used in the manner in which
a public footpath or bridleway is used (A principle established in the case of
Masters v SSETR [2000] )

10.3.4The evidence can consist of documentary/ historical evidence or user
evidence or a mixture of both. All the evidence must be evaluated and
weighed and a conclusion reached whether, on the ‘balance of probabilities’
the alleged rights subsist. With regards to the addition of a right of way
(section 53(3)(c)(i)) the lesser test of ‘reasonably alleged to subsist’ may be
used. Any other issues, such as safety, security, suitability, desirability or the
effects on property or the environment, are not relevant to the decision.

10.3.5Where the evidence in support of the application is user evidence, section
31(1) of the Highways Act 1980 applies, this states;-

‘Where a way...... has been actually enjoyed by the public as of right and
without interruption for a full period of twenty years, the way is deemed to
have been dedicated as a highway unless there is sufficient evidence that
there was no intention during that period to dedicate it.”

This requires that the public must have used the way without interruption and
as of right; that is without force, secrecy or permission. Section 31(2) states



that “the 20 years is to be calculated retrospectively from the date when the
right of the public to use the way is brought into question”.

10.3.6 In this case there has been no specific challenge to use, the concern over the
status has arisen from the problem of maintenance and the subsequent
discussions with the Highways Department. Where there is no date of
challenge the date that the application was made can be taken as the date
from which the 20 year period can be retrospectively calculated. Therefore in
this case the relevant period would be 1982 to 2002.

10.3.8 If for some reason the statutory test fails, the issue of common law dedication
can be considered; that is whether the available evidence shows that the
owner of the land over which the way passes has dedicated it to the public.
An implication of dedication may be shown at common law if there is evidence
from which it may be inferred that a landowner has dedicated a right of way
and that the public has accepted the dedication. It would seem likely that Red
Lane would meet these criteria having been available for public use, certainly
on foot for many decades and also because it has recorded public footpaths
leading onto it which must raise a strong presumption of use of the lane itself.

10.4 Consultations

10.4.1 Consultation letters were originally sent to all adjacent properties, landowners,
user groups and statutory consultees in 2007. The responses from that time
were as follows:

10.4.2 The National Trust at Lyme Park responded with a plan showing the extent of
their ownership which includes the Lodge and the Gate at the westerly end of
Red Lane. Despite further requests for information, no more correspondence
was received.

10.4.3 Mrs Hamlyn from Stoneridge Cottage inquired about what Byway Open to all
Traffic meant in terms of the public using it to access to Lyme Park. The
status was explained.

10.4.4 Mr Gresty from 19 Red Lane commented that he had maintained the whole
length of the lane in the past but was not going to do so anymore. He didn’t
think his deeds gave any clear indication about the lane. There had been a
proposal for each householder to contribute £600 5 years previously to make
good the surface but not everyone was in agreement.

10.4.5 Mr Blower, who was possibly a churchwarden at St Mary’s church, expressed
concern about any financial cost of ‘adoption’ on the church as 90% of its
frontage is on Red Lane. The solicitor for the Diocesan Office responded that
they had received the consultation but no further comments were submitted.

10.4.6 Mr Griffiths from 3A Red Lane responded to object to the proposed status of
BOAT as there was no public benefit when Red Lane leads to a locked Gate
at the Lyme Park boundary and the spur of Green Lane leads to the Church.
He said that people drive to the far end of the Lane to park and access Lyme



Park. He also commented that people use the route regularly with horses so
he suggested it may be a bridleway. In a follow up letter Mr & Mrs Giriffiths
commented that they would be unwilling for the proposal to go ahead as there
would be no purpose to the public in designating a route that was not a
through route for public vehicular traffic. It is stated that only walkers or cyclists
have access into Lyme Park. They refer to the private vehicular use of the lane
by residents, visitors, members of the New Mills Angling club, United Utilities
accessing the reservoirs and others.

10.4.7 Mr Whitehead from no. 13 Red Lane, Barwicke Lodge, commented that he
had only been in residence since May 2006 and the private lane was one of
the main reasons for the purchase. He stated his objection to the proposal
citing the problem with cars parking and causing problems for residents; the
fact that the lane is a dead end and members of the public would only use it to
park and gain entrance to Lyme Park. Solicitors acting for Mr Whitehead
queried whether a BOAT could still be added to the Definitive Map following
the restrictions brought into force by the NERC Act 2006. They were informed
that in this case one of the exemptions is met as outlined in paragraph.

10.4.8 Mr Callaghan from no. 4 Red Lane got in contact to raise a few issues and the
case officer may have visited him also. He provided a copy of part of his
deeds which refer to a proposal to undertake to ‘make up’ part of the lane to a
half width and for the length of the property boundary in accordance with Local
Authority plans to thereafter take over the lane. This is set out as a possible
future event and until such time the vendor and purchaser must maintain the
lane. Also provided was an internal memorandum of Cheshire County Council
dated 1970 referring to a resolution of the Council to make up Red Lane at the
cost of the frontagers; it was anticipated that this would be in the near future.
Mr Callaghan also referred to the general increase in traffic along the lane.

10.4.9 Mr Sutcliffe rang on behalf of his elderly mother at Greystones on Green Lane.
He supported the application if it removed some of the maintenance burden of
the upkeep of the lane. He has occasionally driven along Red Lane and
through Lyme Park to the A6 when the main road in Disley has been closed
although the gate at the lodge is usually locked. His mother has lived in Disley
since 1947 and states that the gate into Lyme Park off Red Lane has always
been available for walkers. She believes no-one has ever been challenged in
their use of either Green Lane or Red Lane. Horseriders have used both
routes as well although Mr Sutcliffe did not use to proceed through Lyme Park
but turned around.

10.4.10 The Chairman of Disley Footpaths Society wrote in to say that since living in
Disley from 1982 he has regularly walked Red Lane and Green Lane without
let or hindrance.

10.4.11 Mr Boyle from Stoneridge, Green Lane commented that he had no objections
but questioned the issue of maintenance.



10.4.12 The Estate Manager from Mitchells and Butler who own the Ram’s Head Inn
on the corner of Red Lane and Buxton Old Road have responded that they
have no objection to the proposal.

10.4.13 Mrs Alty from Brantwood, Red Lane wrote in to raise some queries about
how the proposal would affect the residents of the lane with regard to the
public parking situation and would the local authority then be responsible for
upkeep and repairs. A response outlining the responsibilities of the local
authority in the event of the route being recorded as a
footpath/bridleway/byway was sent.

10.4.14 Mr Farnsworth, a tenant of United Ultilities, at Reservoir House, Green
Lane rang on comment on the changed condition and use of Red Lane. In
1970 when he moved to the property the lane was unmade and there was
much less traffic. He forwarded the consultation letter to the Property
Manager at United Utilities for their comments.

10.4.15 Mike Roberts from the Cyclists Touring Club e-mailed to comment that he
had cycled along Red Lane on 3 occasions in the last 7 years but he felt sure
that other members of the Macclesfield Wheelers had used the route on many
occasions.

10.4.16 Disley and New Mills Angling Club who are the lessees of Disley Dam from
the Parish Council responded to object to the application. They feel that there
would be further misuse of the lane in terms of parking and that would in turn
affect their members ability to park. They also felt that the designation of a
public right of way would result in increased poaching from the Dam and be an
infringement on their lease.

10.4.17 United Utilities commented that they had no objection to this proposal and
that they had in place a statutory declaration allowing them unfettered access
to their own land and apparatus.

10.4.18 Mr R Purcell from 17 Red Lane, now no. 23, responded that he would be
concerned by the opening up of the lane to public vehicles. There are already
problems with people parking in the lane to access Lyme Park since the
National Trust has started charging to park. He has experienced obstructions
to his access from parked vehicles and has concerns for children playing and
vehicles speeding. The potential mitigation measures of placing a Traffic
Regulation Order on the lane if Byway status was confirmed were discussed.

10.5 Investigation of the Claim

10.5.1 A detailed investigation of the evidence submitted with the application has
been undertaken, together with additional research. The application was
made on the basis of historical evidence and user evidence from 5 witnesses
plus one statutory declaration. The following documents are also referred to
and commented upon in the application; the County Maps of Burdett (1777),
Cary (1789), Greenwood (1819), Swire and Hutchings (1830) and Bryant
(1831); the Disley Tithe Map and Apportionment (1851); the LNWR Disley



Whaley Bridge Railway (1853); the Ordnance Survey 6” 1% edition Map (1871)
‘the Ordnance Survey 25” 2" edition Map (1897); New Mills and Heaton
Mersey Railway (1896) and the Finance Act Plan and Book of Reference
(1910).

10.5.2 In addition to the submitted evidence a detailed investigation of the available
historical documentation has been undertaken to try and establish the history
and original status of the claimed route. The standard reference documents
have been consulted; details of all the evidence taken into consideration can
be found in Appendix 1.

10.6 Documentary Evidence
The documents referred to are considered in chronological order.
County Maps 18"-19" Century

10.6.1 These are small scale maps made by commercial map-makers, some of which
are known to have been produced from original surveys and others are
believed to be copies of earlier maps. All were essentially topographic maps
portraying what the surveyors saw on the ground. They included features of
interest, including roads and tracks. It is doubtful whether map-makers
checked the status of routes, or had the same sense of status of routes that
exist today. There are known errors on many map-makers’ work and private
estate roads and cul de sac paths are sometimes depicted as ‘cross-roads’.
The maps do not provide conclusive evidence of public status, although they
may provide supporting evidence of the existence of a route.

10.6.2 The route is shown on The Burdett's Map of 1777 as a cross road through to
Lyme Hall. Greenwood’s Map (1819) shows the full length of Red Lane on a
similar alignment to its position on modern maps. A shaded area appears to
indicate the extent of Lyme Park with the Lodge Gate shown beyond the
parish boundary and on the south west side of a stream. The route is shown
bounded on both sides and this is indicated as a ‘cross road — through route’
on the key. Swire and Hutching’s Map (1830) shows the route throughout
leading at its western end to join with a route running generally north to south.
Where this southerly branch crosses the stream and the Parish boundary, it
enters Lyme Park and becomes an open road. Red Lane is depicted as a
cross road according to the key. On Bryant's Map (1831) Red Lane is
coloured along the length towards the Park and the northerly branch that runs
to its junction with the main road (current A6). The branch leading into Lyme
Park is uncoloured and depicted differently. From the key Red Lane falls into
the category of '‘Good cross and driving road’.

Ordnance Survey

10.6.3 Ordnance Survey mapping was originally for military purposes to record all
roads and tracks that could be used in times of war. This included both public
and private routes. These maps are good evidence of the physical existence
of routes, but not necessarily of status. Since 1889 the Ordnance Survey has



included a disclaimer on all of its maps to the effect that the depiction of a road
or way is not evidence of the existence of a right of way. It can be presumed
that this caveat applies to earlier maps also. These documents must therefore
be read alongside the other evidence.

10.6.4 Ordnance Survey Map 1” to 1 mile 1° Edition 1833
Red Lane is shown on this map between solid lines throughout and continues
in a like manner to the north west, curving to its junction with the road which is
the current A6. The route is also open into Lyme Park.

10.6.5 The Ordnance Survey drawings from the 1840’s, at a scale of 2 inches to a
mile depict the route in a similar way to the County Maps. The route is
bounded and open at the westerly end to join the north south route that runs
northerly to join the AB. As the basis for the 1% edition 1 inch to a mile map
the route is shown in the same way on the published map of approximately
1842.

10.6.6 1846/7 Manchester, Buxton, Matlock & Midlands Junction Railway

Only the first part of the route from its eastern end falls within the limit of
deviation of the proposed railway. It is recorded as number 115a and
described as ‘private carriage road and bridleway’. The landowners are
Thomas Legh and the surveyor of Highways. On the following map sheet the
limit of deviation just grazes the northern edge of Red Lane and is recorded as
‘Occupation road’ and written alongside is ‘or public highway’. The landowner
is recorded as Thomas Legh and handwritten alongside is ‘or Surveyor of
highways’. This is rather perplexing as the same lane has been given different
statuses under separate reference numbers. However this does not appear to
be the railway that was built so it is not as significant as the built line. The
route that joins Red Lane at its western end and runs north to south (shown as
no. 603 on the Tithe Map) is affected by this proposal and is referenced no. 12
and listed as ‘Road’ with the owners listed as Thomas Legh and the surveyor
of Highways.

10.6.7 Disley Tithe Map and Apportionment 1849 (Map dated 1851)

Tithe Awards were prepared under the Tithe Commutation Act 1836, which
commuted the payment of a tax (tithe) in kind, to a monetary payment. The
purpose of the award was to record productive land on which a tax could be
levied. The Tithe Map and Award were independently produced by parishes
and the quality of the maps is variable. It was not the purpose of the awards
to record public highways. Although depiction of both private occupation and
public roads, which often formed boundaries, is incidental, they may provide
good supporting evidence of the existence of a route, especially since they
were implemented as part of a statutory process. Non-depiction of a route is
not evidence that it did not exist; merely that it did not affect the tithe charge.
Colouring of a track may or may not be significant in determining status. In the
absence of a key, explanation or other corroborative evidence the colouring
cannot be deemed to be conclusive of anything.



10.6.8 The Tithe Map of Disley dated 1851, a first class map, shows the full extent of
the route now known as Red Lane and with an apportionment no. of 605, as
shown on plan no. WCA/010 between A-C. The route is shown between solid
lines and is excluded from the parcels of land either side. Apportionment no.
605 is recorded under a list titled ‘Public Roads’ and is described as ‘Road
from Park Gate past church to Disley’. The plot is described as ‘thoroughfare’
and no landowner is recorded. The route continues north westerly into what is
now Lyme Park and is numbered 603. This is also listed under the section
‘Public Road’ and is described as ‘Carriage Road to the Park Gate’. There
seems to be two Park Gates and this is confirmed by the 1841 O.S. map that
shows a Park Gate further into the Park than the one there now. The
information regarding status seems unequivocal and it seems likely that it
would have been produced with the knowledge and agreement of the
landowner of the Lyme Estate, Thomas Legh Esq.

Two copies of the Disley Tithe Map and Award have been viewed, one at
Chester Record Office and one at The National Archives at Kew, both copies
show Red Lane as described above.

10.6.9 Tithe Map and Apportionment of Lyme Handley 1850

This map shows routes from the western end of Red Lane continuing into
Lyme Park. The continuation to the west and south is numbered as plot 51
and described as a ‘thoroughfare’ ‘carriage road to Park Gate’, the landowner
is Thomas Legh. It continues as plot number 52 and is also described as
‘thoroughfare’ ‘Park gate to Mansion’ and owned by Thomas Legh. These
aren’t listed under the section headed Public Roads as Red Lane is on the
Disley Tithe.

10.6.10 The Stockport, Disley, Whaley Bridge Railway Plan 1853

Railway Plans had to be produced and deposited prior to a railway company
obtaining an Act of Parliament authorising the construction of their intended
railway. The maps covered a corridor of land defining the limits of deviation
either side of the line of the intended railway, with plot humbers for the land
and public and private routes, which are referred to in a book of reference.
They showed the status of routes bisected by the proposed line, the accuracy
of which would have been in the interest of those affected. The plans were
drawn to comply with parliamentary requirements. The Bill and plans were
open to consultation and debate and as such, they carry strong evidential
weight. The Book of Reference for a railway which was proposed but not
actually built can also provide cogent evidence for the existence of public
rights over a way. This is based on the fact that the application was open for
public scrutiny and objection.

This proposal doesn’t affect the route of Red Lane as it is just to the south of
the limit of deviation, however it does cross the route numbered 603 on the
Tithe Map and recorded as a public road. In the book of reference, this route is
numbered 223 and recorded as ‘Private Road’. The plots either side of this
route numbered 219 and 221 record ‘plantation and footpath’ and ‘field and



footpath’ respectively. The landowner is recorded as Thomas Legh and
‘Surveyor of Highways’. These footpaths are not currently recorded as
definitive rights of way. This creates a confusing picture as the status of the
road has changed from public to private in a matter of two years; however the
footpaths leading onto this road are considered to be public. This Railway
proposal is the line that was built and for which a copy of the Act of Parliament
of 1854 for the making of the railway has been obtained. There is nothing
further relating to the status of the Lane or adjoining routes in the Act but it
does confirm that the proposed railway will be built to the line and levels set
out in the Plans and sections. The construction of this Railway effectively
dissected the ‘throughfare’ as it was described and shown in the Disley Tithe
as plots nos. 605 (Red Lane) and no. 603 and altered the character and status
of plot no. 603 to private road. The later O.S. maps i.e. 1872 onwards reflect
this change and show the lodge that is now at the point where Red Lane
enters Lyme Park.

10.6.11 Prestbury Highways Board Map 1865

This doesn’t cover Disley but ends at the Parish boundary between Lyme
Handley and Disley. A route is shown leading to the edge of the map which
could be towards Red Lane but it is not possible to be sure. It is the Stockport
and Hyde Highways Board that covered the Red Lane area and this record
was missing from the Chester Record Office when requested.

10.6.12 0O.S. 1% Edition County Series

The 25 inch to the mile map from approximately 1872, shows the route
bounded on both sides and open throughout up to the Lodge where there is a
dotted line across, possibly the lodge gates. The route has a reference
number 345 unfortunately there is no reference book in the Chester Record
Office. This map shows how the western end of the route has changed since
the construction of the railway. The route that runs to the north from the lodge
gates appears to be a new alignment and the old alignment of what was
referenced 603 on the Tithe map can be seen to be partly along a route in the
Park and partly along FP’s 17 and 61, Disley. The middle section has been
consumed by parkland.

10.6.13 0.S 2™ Edition County Series
The route is shown in a similar way to the 1t edition; it has a reference
number of 586 but again there is no reference book. This is dated
approximately 1899

10.6.14 Ordnance Survey Map 1” to 1 mile Revised New Series (in colour) 1903
This map indicates the area was surveyed between1842-1893; the map was

revised between 1893-1898 and the colour edition published 1903. This map
shows the route referenced as a third class metalled road.



10.6.15 Disley Rural District Council Minutes 1895 - 1900

There are a series of records of minutes referring to proposals to lay sewers in
Red Lane and meetings with the agent for Lord Newton and the Engineers
(Contractors) employed to do the work. The work appears to be undertaken on
behalf of Lord Newton. However one reference refers to the ‘Council’'s sewer’
even though they are writing to Lord Newton'’s agent to rectify problems.

10.6.16 Legh Estate Papers 1898-1904.

These are from a collection of Estate Papers that were viewed in the Greater
Manchester Record Office.

There is a report on the state of the sewers in Red Lane and details of a
lawsuit against the contractor. This report goes into detail of the defects in the
state of the pipes, manholes etc of the sewer and there is also the original
specification and contract for the sewer work. The work seems to have been
approved in 1898, as backed up by the Council minutes, and the defect report
is dated 1904. The main point is that this work is all privately contracted and
later assessed but was to be built to the specification set down by Disley Rural
District Council as they were being laid to open ‘an area of settled land for
building purposes’. There is a proof of evidence by Mr Clarke, surveyor for the
estate giving his knowledge of the works and when he visited the site and a
transcript of the evidence of Henry Lomas who is suing the estate for £1437
due for the balance of an account for works done and materials supplied for the
new sewer in Red Lane. This was heard in Manchester Assizes, Queens
Bench Division, High Court of Justice 1899. There doesn’t appear to be any
details of the outcome.

10.6.17 1904 Stockport Water Corporation

These plans are for a proposed water conduit from Bollinhurst Reservoir to
Disley. This affected part of Red Lane from the village up to the corner with
Green Lane. The book of reference refers to this stretch as no. 3, ‘Private
Road and Public Footpath’; amongst the owners and reputed owners are Lord
Newton and Disley Rural District Council.

10.6.18 0.S. 3" Edition County Series 25:1mile 1909

Red Lane is shown exactly the same as in the previous O.S. County editions
although there is a solid line at the lodge which is perhaps the current gates.

10.6.19 Finance Act 1910

The Finance Act of 1910 involved a national survey of land by the Inland
Revenue so that an incremental value duty could be levied when ownership
was transferred. Land was valued for each owner/occupier and this land was
given a hereditament number. Landowners could claim tax relief where a
highway crossed their land. Although the existence of a public right of way



may be admitted it is not usually described or a route shown on the plan. This
Act was repealed in 1920.

Two sets of plans were produced: the working plans for the original valuation
and the record plans once the valuation was complete. Two sets of books
were produced to accompany the maps; the field books, which record what the
surveyor found at each property and the so-called ‘Domesday Book’, which
was the complete register of properties and valuations.

Red Lane is shown as bounded, open throughout and excluded from
hereditaments on the valuation plan at Chester Archives. At the south west
end the lane is open into the adjacent plot which is numbered 45. There were
no details recorded in the valuation book at Chester so the Field Books at
Kew were viewed by a researcher. Hereditament no. 45 records Public
Footpaths and shows a deduction of £40. This probably refers to other
footpaths that cross this hereditament. The continuation of Red Lane that was
shown on the Tithe Map as plot 603 is included in plot no. 44 and is in the
ownership of Lord Newton. The depiction of Red Lane as excluded is
regarded as supporting evidence of the route having some form of public
status. However as the road had been ‘sewered’ according to the Disley RDC
minutes and Legh Estate Papers in the early 1900’s, it may be that by 1910
some plots adjacent to Red Lane had been sold and privately developed and
the adjacent frontage of the lane apportioned to that new owner.

10.6.20 Legh Estate Papers Letters from Disley RDC to the Estate 1914-1916

These letters dated 1914 — 1916 are asking the Estate for permission to site
lampposts in Red Lane and another private road. The Estate appears to
object unless there is an undertaking to remove them if they prove
inconvenient to the Estate. Disley RDC then suggest that would have to be at
the cost of the Estate. A Letter in 1916 shows that requests had been made
by residents asking the Council to erect such lamps. The Council letters say
that they have done this in other private roads where requested by the
residents. The fact that permission is sought indicates the Estate have
ownership of the lane.

10.6.21 Disley RDC Minutes 1914-1917

In 1914 the Council proposes to write to Mr Leslie, Estate Manager, asking
whether he objected to the Council placing a lamp in Red Lane; this cross
references with the Estate Letters above. There are further references in 1916
to the Estate wanting the lamp positions to be altered should future
development require it and then insisting that the Council would have to pay
for removal and re-siting. A further request to the Estate on the 10" Oct 1917
for consent to erect two additional lamps in Red Lane elicits a response from
Mr Leslie, the agent for the Estate, saying that no objection was raised.

10.6.22 Disley RDC Minutes 1917-1919



Dated the 13" June 1917, there is a minute asking the Clerk to write to Mr
Leslie (from the Estate) drawing his attention to the dangerous condition of
Red Lane near the Vicarage and Caversfield and asking that something be
done as it is the only access to the hospital for wounded soldiers.

From the 11" July there is a letter from Mr Leslie saying he had given
instructions for the work to be done to the road as soon as possible.

10.6.23 Disley RDC Surveyor’s Report Book 1921-26

A minute from the 15™ August 1922 makes reference to a new house being
built in Red Lane and the sewer connection, states’ Red lane being a private
road...there being no water course or surface water drain available..’

10.6.24 Legh Estate Papers -Proposed Station at Red Lane 1925

There are letters to the Estate regarding the path from Red Lane to the
Station from a Mr Mattinson who is trying to get the estate to agree to a
private footpath linking Red Lane to the station. The estate want it to be
fenced either side to prevent trespass with a gate and Private sign at the Red
Lane end. The sign is to prevent the acquisition of public rights. As the writer
and one other landowner, Mr Muller look to pick up the bill of approximately
£20 for fencing, gate and installation of wooden steps (wood to be provided
free by the Waterworks Dept.), it is decided the matter must be left in
abeyance.

10.6.25 Legh Estate Papers — Proposal to Tar Spray Red Lane 1927

There are letters to frontagers and also between Disley RDC and the Estate
Office regarding a proposal by Disley RDC to tar spray parts of Red Lane as
part of the treating of certain sections of District roads with the cost being
apportioned to the frontagers. There is reference to splitting the cost on a
scale similar to when the road was made and also to when it was repaired in
1924. All the frontagers cannot agree as some do not have vehicles and so
do not use the road. The proposal therefore does not go ahead.

10.6.26 Disley RDC Minutes 1927 — 1937

A minute of July 15" 1930 states that it was resolved that Trent Valley and
High Peak Electricity Co. are accepted as the tender for lighting the lamps
along Red Lane. This cross references to Surveyor's minutes in August 1930
(below) re: dismantling and setting out new positions for lamps.

10.6.27 Disley RDC Surveyors Report Book 1930 -1934

From the 12" August 1930 there is reference to marking out positions for
electric lamp standards and dismantling old lamps.



10.6.28 Stockport Water Corporation 1930

This details a proposed pipeline from Buxton Road up and across Red Lane
to a service Reservoir on the south side of the Lane. Reference no. 16 is
apportioned to part of Red Lane and referred to as ‘Private Road, plantation
and public footpath’.

10.6.29 Legh Estate Papers - Parking in Red Lane 1933-34

A letter to the Solicitors for the Legh Estate (13" December 1933) refers to
parked cars in Red Lane which is called a private lane and public footpath.
The writer is advised that the police can’t do anything against people parking
in the private road but that you can take proceedings in the County Court. He
refers to an action that the solicitors took in 1921 against a youth named
Cooper who claimed to ride a bicycle over the said Red lane and the roads in
the park and he ‘was perpetually restrained’. It states that if the perpetrators of
the parked cars can be shown not to have any business with any resident in
Red Lane then a court injunction can be obtained against them. A court
injunction would be published and become more widely known. Another letter
indicates that Captain Legh requests that the persons parking should be
written to. A further letter is from such a person indicating that they didn’t
know the road was private and won’t park there again.

10.6.30 Disley RDC Minutes 1932-39

There are several references to the tank and fountain on Red Lane, repairs/
leaks etc and a drinking/ watering trough. A ‘not drinking water’ notice was
affixed in March 1939.

10.6.31 Red Lane repairs and surface drains — 1937

These are letters from Cheshire County Council to the Estate and between a
drain contractor and the Estate referring to repairs to the lane by the district
surveyor and requesting payment for such works. It also refers to problems
with a drain that has been cut off by the laying of the water main in the 1900’s
by the Stockport Water Corporation and seeking the cost or repairs to the
drain from them.

10.6.32 Footpath Map — Macclesfield — Internal Document (not dated,
presumed date 1930’s)

This is a bound map the provenance of which is not entirely known. It is
presumed to be an internal reference document possibly belonging to the
District Council. On this map, Red Lane is shown by a dashed blue line which
is referenced as ‘Footpaths the repairs of which in the past have been
doubtful’.



10.6.23 Legh Estate Papers - Sale of Cheshire Estates/Farms 1946

A Letter dated the 19" September 1946 from C.B. Sankey Esq. of Messrs
Halsey, Lightly & Hemsley solicitors for Lord Newton to Charles Clark Esq.,
Estate Office for Lyme Park states: -/

‘They say that Red Lane is a private road’ (referring to the tenants who wish to
buy Lyme Cottage, Red Lane) ‘Shall we be right in retaining the soil of this
road or should we include half the soil in the sale of Lyme Cottage?’

The reply from Charles Clark states:

‘Red Lane is a private road...... The Estate up to now has always repaired
this road.’

The letter then goes on to query including half the roadway in the title as this
would mean doing it for all the potential purchasers ie. Stockport Corporation
(land on the south side of Red Lane) and also Disley R.D.C (adjoining land on
the north side). Further up the road some land had already been sold on 999
year leases and some sold where no portion of the roadway had been
included in the lease or the sale.

There are a number of sheets which appear to form Estate search
information. One relates to the sale of Lyme Cottage (to a Mr Rawlinson) and
states :-

‘Red Lane is a private road and the purchaser is to pay a due proportion of the
costs of up keep until the road is taken over by the Local Authority’. Dated
5/7/1946

The same type of sheet for The Kennels Cottage, Red Lane states:-

‘The purchaser is to be granted a right of way to Red Lane for all purposes
over the roadway coloured yellow on the plan as access to the premises’.

This is over land included in the proposed sale to Disley RDC.

The same type of sheet for Damside Field being sold to Disley RDC states:-
‘Red Lane is a private road and the purchasers are to be responsible for a
proportion of the costs of repairs according to their frontage thereto’

Also included is correspondence between Mr Sankey (solicitor) and Mr Clark
(the Agent) referring to Disley RDC querying the state of the road and whether
there have been complaints. In one of Mr Clark’s letters he refers to the fact
that Stockport Corporation before the war did a lot of carting over the road in
connection with the construction of some new filter works in Lyme Park. It was
arranged that the Corporation should be responsible for a proportion of the
repairs after construction but the war intervened and nothing had been done
since. Stockport Corporation has rights as successor to the original Stockport
District Waterworks Company. In response to Disley RDC queries, the Estate
respond that Red Lane is a Private Road but a public footpath.

10.6.30 Disley RDC Minutes 1945 — 47

There are minutes relating to the sale of Damside Field on Red Lane from
Lord Newton’s estate to Disley RDC throughout 1946.



A minute dated 15" Jan 1947 refers to a complaint that was received by the
Council from Mr Marshall of Bent Cottage, Red Lane about the condition of
the road. The complaint had been passed to the District County Surveyor
who had replied that the responsibility for the maintenance of this road rested
upon the frontagers and who had requested the names and addresses of
frontagers particularly between Fountain Square and the top of the brow
below Mr Marshall’s house A further minute dated the 19" Nov 1947 reveals
that the Council resolved to draw the attention of Cheshire C.C. to the
dangerous state of Red Lane with a request to secure the repair of the road
as quickly as possible.

10.6.31 Disley RDC Minutes 1947 — 1949

Dated the 3™ December 1947 there is a letter from the Clerk of Cheshire
County Council stating that the complaint re: state of Red Lane would be
placed before the appropriate sub-committee after which they would write
again. A letter from the County Surveyor dated the 16™ June 1948 stated that
notices were to be served on the frontagers of Red Lane to effect temporary
repairs to the road and that if the notices were not complied with, the County
Council would carry out the work. This letter cross references with the Legh
Estate Papers and a notice that was served on the Legh Estate for repairs.

10.6.32 Repairs at Red Lane- 1948

A notice is served on the Legh estate, care of Mr Clark (Agent) to repair a
portion of Red Lane (referred to as a street) from Buxton Old Road to
‘Woodburn’ and to execute repairs within two months under section 19 of the
Public Health Acts (Amendment) Act 1907. If this is not done the County
Council will effect the repairs and recharge the frontagers proportionate to
their land that abuts the street. This is dated the 7" July 1948.

In the notice it states ‘repairs are required on that portion of Red lane....which
is not a highway repairable by the inhabitants at large.

10.6.33 Definitive Map Process - National Parks & Access to the Countryside
Act 1949

The Definitive Map and Statement is based on surveys and plans carried out
in the early 1950s by each parish in Cheshire of all the ways they considered
to be public at that time. The surveys were used as the basis for the Draft
Definitive Map.

Red Lane was not claimed by Disley Rural District Council at the Survey
stage of the Definitive Map although Footpaths nos. 20,21,23,25 &28 all lead
directly from Red Lane and were claimed by the Council and are now
recorded on the Definitive Map. On the survey sheets completed by the
Council in the early 1950’s, the records state these paths commence or end
on ‘Red Lane’ with U/A annotated next to it. This could mean unadopted.



10.6.34 Disley Rural District Council Minutes 1950 — 1958

Dated the 15™ April 1952 there is a minute referring to the state of Red Lane
after Stockport Corporation laid a water main to the Filter House. The
Surveyor is requested to inspect. A further minute from the 14t May 1952
states that an engineer for Stockport Corporation be asked to meet the
Council's Officer at Red Lane to discuss the state of repair. On the 12"
November 1953, a minute records that the Surveyor be authorised to repair
pot holes in the surface of Red Lane along the part for which the Council are
the responsible frontagers. On the 11" February 1954 a further minute
records that the Surveyor be asked to make an inspection of Red Lane which
had recently been repaired by the Council to ascertain damage caused by
vans going to Lyme Gate cottage.

10.6.35 Disley Parish Council Files — viewed on 30" August 2007

In the Conveyance dated the 10" September 1947 between Lord Newton and
Disley RDC of Dam Field, Red Lane; page five refers to ‘contributing a fair
proportion (based on half its width) of the cost of repairing and maintaining the
said road according to the extent of the frontage of the said property’..

Land Registry Title CH477195

This particular title information refers to the purchase of the land on the south
side of Red Lane from Stockport Corporation. Also refers to ‘paying a fair and
just proportion of the cost of repairing and maintaining the same (Red Lane)
according to the extent of the frontage’

A letter from Alan Gresty (Lyme Cottage Kennels) to the Councillors of Disley
P.C dated September 1999, states that Red Lane is a private lane.

The Parish Council also appear to have undertaken some research into the
status of the road, asking Mr England of Wood's solicitors, Disley, who
believes that Red Lane has always been owned by the owner of Lyme Park
but feels it will be impossible to prove. He thinks that the householders will
each now own to centre line.

10.7 Witness evidence

10.7.1Five user evidence forms were submitted in total on standard user evidence
forms, three of whom were interviewed and a further two people were also
interviewed about their knowledge and use of the route. A chart illustrating the
user evidence is attached as Appendix 2

10.7.21n order to show that public vehicular rights have been acquired along Red
Lane through usage, a twenty year period must be identified during which use
of the route by vehicles has been established. This period is usually taken as
the twenty years immediately prior to a challenge to that use. In this case
signs have been in evidence along Red lane at various times. One of the
interviewees, Mr Gresty, who lived at Limeside Cottage, 19 Red Lane, claims
to have put signs up in approximately 2002 and also recalls a ‘No Through



Road’ sign on the wall at the Doctors Surgery. A sign stating ‘No right of way
for vehicles.” and other information is in place towards the Lyme Park end of
the lane and according to Mr Gresty has been since approximately 1992. |If
this date is taken as the first date of challenge to motorised vehicle users then
the period of use for these purposes must be taken as 1972 to 1992. There
has been no challenge to pedestrians or other users therefore use on foot or
horseback can be considered up to the date of the application, which is the
period 1982 to 2002.

10.7.3 Of the five user evidence forms submitted, all five claim to have used the route
with a vehicle, two of these refer to visiting friend/properties on Red Lane and
two refer to attending St Mary’s Church. All five have used the route to gain
access to Lyme Park which must have involved parking on the lane and
continuing on foot. They refer to use being as far as ‘Lyme Park Gates’
however there is nowhere to park at the gates but they may have turned round
at this point. The length of use varies between 33 and 15 years taking the
period from 1972 to 1992, therefore only one user covers the entire period.
One witnesses use is entirely since 1992.

One witness claims to have ridden the route to access Lyme Park from 1984.
All five have used to route on foot to access Lyme Park or to use other public
footpaths that connect with the Lane. Use in this way ranges from 43 years to
20 years.

The statutory declaration submitted recalls motor vehicles using the route
before 1930 by people accessing Lyme Park through the gates and also by
residents accessing properties. The witness’s father was the Surveyor for
Disley Rural District Council for 28 years and he trained as a surveyor under
his father from 1925 to 1930. The witness was 91 years old at the time of the
declaration. This evidence is corroborated but also partly negated by the Legh
Estate Papers at 10.6.26 above, which refer to the matter of vehicles parking
in Red Lane in the early 1930’s. The Estate are advising that people parking
who can be shown to have no business in Red Lane can have an injunction
taken out against them at the County Court. This suggests that the landowners
are taking action against vehicles using the lane that do not have the right to
do so and consequently demonstrates that the Estate as landowner has no
intention to allow use of that nature. The witness also recalls use on foot by
village residents to go to the Church and Lyme Park.

10.7.4 Witness Interviews

Five witnesses were interviewed, three of whom had completed the user
evidence forms, referred to above. One of the interviewees has lived in the
area since 1976 on a road to the north of the A6. He owned dogs at that time
and the best walk was to cross the A6 take the informal path up from the
railway station and along Red Lane to Lyme Park gates. He probably walked
Red Lane about three times a year in those early years. He bought horses for
his children in 1978/9 and started riding himself in 1984. He bought a riding
pass for Lyme Park so would often ride down Red Lane to access the park; he
went quite frequently early on and when interviewed in 2007 was still going



about once a week. His only use of the route in a vehicle was once or twice
when he took a vintage car to a fete in Lyme Park grounds and used the gates
and very occasionally when it was very wet drove and parked near the gates
to walk the dogs in the Park. In more recent years he has driven to park near
the end of Red Lane to walk the dogs and also to visit his son on a regular
basis who then lived at no. 20 Red Lane since approximately 2002. He had
also used the short stretch of Green Lane of foot and on horseback but has
never driven it. During his use of both routes he has often met other users;
most of the horseriders have also been exercising use of their permits to ride
in Lyme Park.

10.7.5The second witness, who was interviewed and had also submitted a user
form, has lived in Disley in 1959. From that time he has been very keen on
walking with children and dogs practically every day from his home on Buxton
Old Road. Using a route from the east he has travelled through the churchyard
and along existing footpaths to reach Red Lane and undertake a circuit. The
Park Gates at the end of Red Lane were not locked at first and the witness
would walk into the Park in the evening after work and go up to the cage. He
wasn’t happy when the gates were locked in the evening; he believes it was 5-
10 years ago when the National Trust took over. He believes vandalism may
have pre-empted the decision. He occasionally drove and parked at the end of
Red Lane to walk into the Park or to go to take his dog to the Kennels. He has
seen a lot of others parking on Red Lane to walk into Lyme Park and
remembers this happening even in the 1960’s, people came from nearby and
further afield to do this. He has often seen horseriders on the lane and
entering the Park with permits to ride. He has not been challenged nor seen
notices affecting a challenge.

10.7.6 The third witness interviewed added only that they believed that Cheshire
County Council had tarmacked the section of Red Lane from Buxton Old Road
to the first corner in about 1995/7 and that the next section was done by the
residents. There were cobbles further along the lane that she believes the
occupant at a cottage near the Lyme Park end had tarmacced over.

10.7.7 Two further witnesses were interviewed both of whom lived on Red Lane in
2007. One had lived there about 15 years and occupied Limeside Cottage
(now Lyme Cottage) at the Lyme Park end of the road. He referred to his
knowledge of the maintenance and use of the lane and said he had co-
ordinated work with various residents to have the lane surfaced on several
occasions. He had tried to get the whole lane re-surfaced, tarmacked, at one
time but ten out of thirty two residents didn’t agree to it. He had personally
cleared culverts, strimmed, pruned trees, cleared leaves to maintain the lane
and put up speed bump signs. In discussion with the Parish Council,
consideration was given to putting a barrier up at the Buxton Old Road end.
He had experienced people parking in the lane to access Lyme Park and had
a ‘no parking/turning’ sign put in about 15 years ago; also asked people not to
park near the properties but they continue to do so further along the lane
towards Disley and it can be difficult to pass. Fishermen park to use the lake
and put up their own signs saying ‘No Parking beyond this point’ He had heard
that someone who worked in the ticket hut in Lyme Park had said you can



park in Red Lane for free. He had seen horseriders using the lane but the
majority go into the Park at the end and don’t continue on the public footpath
to the Reservoir.

10.7.8 The second interviewee who lived on Red Lane stated that there was fairly

regular traffic along the lane to the fishing lake and also to park on the lane
and walk into Lyme Park. He referred to frequent use of the lane by service
vehicle to Cockhead reservoir and builders vans, bulldozers etc when
extensions to properties are built. Winter can be a problem for residents and
visitors without four wheel drive and there can be a queue of people who
haven’t been able to get up the hill; he was concerned about emergency
vehicles getting through and since it was tarmacked horses sometimes slide
on the hill if its icy. He was opposed to the road being tarmacked throughout
as he thought it would increase the speed of vehicles on the corner. He  has
seen horses and cyclists using the lane often either going to or coming from
Lyme Park.

10.7.91n considering the user evidence, the twenty year periods identified in

paragraph 10.7.2 must be taken into account. For use by vehicles this is the
period 1972 to 1992 as it is believed signs had challenged vehicular use from
about 1992. However there is also evidence from the Legh Estate papers
from 1933 (paragraph 10.6.29) of correspondence stating that people parking
in the lane who had no business there could served with an injunction from
the County Court. This demonstrates the intent of the Legh Estate not to allow
public vehicular use of the lane but whether that intent was made clear to the
public is difficult to ascertain. Use by a vehicle is shown in blue on the user
Evidence chart, Appendix 2. Three people have claimed use during the
relevant period but not for the full twenty years. The use shown by the person
who completed the statutory declaration is not personal use but observed use
by others. The use has been for the purposes of parking and walking into
Lyme Park or to visit residents or to attend the church.

10.7.10The use on foot can be considered up to the date of the application as there
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has been no challenge to use i.e. the period 1982 to 2002. All bar one of the 6
withesses cover the full period, with use being to access Lyme Park and also
to access the other public footpaths that lead into the claimed route. The use
has been very frequent in some instances, i.e. practically every day to 20
times per year. There has been no indication from the historic documents that
pedestrian use by the public has ever been discouraged or prevented.

Conclusion

10.8.1Red Lane has appeared on a number of historical documents of good

provenance. The Tithe Map of 1850 lists the lane as a public road along with
other connecting routes that are now wholly in Lyme Park and private. The
route appears consistently on early County Maps and on many is referenced
as a ‘cross road’. These early records raise a reasonable presumption that the
route is a through route and of a higher status than footpath.



10.8.2The Stockport, Disley and Whalley Bridge Railway Plan of 1853 throws a
whole different complexion on this early presumption by recording the route
onto which Red Lane joins at its westerly end, as a private road and the owner
as Thomas Legh. This same route was recorded as public on the Tithe Map.
This Railway proposal is enacted by parliament and the subsequent
construction of the railway alters the alignment of the adjoining road and
changes the nature of the ‘through route’ that Red Lane might otherwise have
been. It can be seen on the 1872 Ordnance Survey map how the alignment of
this ‘private road’ has changed entirely and most of the old route is subsumed
under parkland. A new lodge gate has appeared on these maps and it
reasonable to assume that this point was gated by this time also. The next
Quarter Sessions record of interest is the Stockport Corporation Water Plan of
1904 which refers to the section of Red Lane affected as ‘Private Road and
Public Footpath’

10.8.3 The Legh Estate Papers are a valuable source of information in this case and
give a much more detailed history than can usually be gained from
documentary research. There is a consistent picture throughout the letters
and other documents that Red Lane is considered to be a Private Road
maintained by the Estate. The Disley Rural District Council minutes that
correspond with the papers give the same picture. When houses begin to be
developed along the road in the late 1910’s, early 1920’s, consideration is
given as to whether to apportion the road abutting the frontage to each plot or
for it to remain with the Estate. Some occupants who gave evidence in 2007
indicated that the adjacent portion of the lane had been recorded in their
deeds; a land registry entry for a different property indicates ‘the land has the
benefit of a right of way over Red Lane’.

10.8.4The Finance Act can be considered to be good supporting evidence of the
existence of a public right of way dependent upon what is recorded. Red Lane
is depicted as excluded and this can be interpreted as the route having some
form of public status. However the contemporary documentary evidence from
the Estate papers and Council minutes contradict the idea of a status higher
than footpath.

10.8.5The omission of the route from the Parish Survey at the time the Definitive
Map was being drawn up suggests that there was an assumption of it being a
route of a public nature given the number of paths that were shown leading to
and from it. However there is evidence from the minutes and estate papers of
a complaint about the condition of the road resulting in the County Council
serving notice on the Estate and frontagers in 1946, to effect repairs to the
road as it was not ‘publicly maintainable’. So whilst there was the assumption
that Red Lane was open to the public it was also known that it was not
repairable at the public expense .

10.8.6 The reputation of the route as a public footpath is quite widely documented
throughout the Legh Estate Papers and in a number of other documents from
the 19" Century. The number of connecting footpaths gives rise to a strong
presumption of use of Red Lane as a footpath which is demonstrated in the
user evidence provided. Use as a bridleway has been catalogued but is



demonstrated by only one of the users and does not really provide a strong
enough basis on which to base a reasonable allegation. Use would also have
been on the basis that they were continuing onwards and had paid for a permit
to ride in Lyme Park as there are no other connecting bridleways.

10.8.7 The evidence in support of this application must show, on the balance of

11.0

probabilities that public byway open to all traffic rights subsist or are
reasonably alleged to subsist along the claimed route. In recording a right of
way, the law requires that it must have fixed termini although there is no rule
that it cannot be a right of way unless its termini are other rights of way. The
use of the route in a vehicle has been with the aim of parking and then walking
into Lyme Park, on this basis it cannot necessarily be said that the use has
been up to the Park Gates but would have been to another unidentified point.
It is considered that there is insufficient historical and user evidence to support
the existence of byway open to all traffic rights along A-B-C and B-D (on plan
no. WCA/010). However on the balance of probabilities, it is considered that
the requirements of Section 53(3)(c)(i) have been met in regard to the
existence of public pedestrian rights and it is recommended that these
sections should be the subject of a Definitive Map Modification Order to add
them as Public Footpaths to the Definitive Map and Statement.

Access to Information

The background papers relating to this report can be inspected by contacting
the report writer:

Name: Clare Hibbert

Designation: Definitive Map Officer

Tel No: 01270 686063

Email: clare.hibbert@cheshireeast.gov.uk




